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The Law and Corrections

“The basic concept underlying the Eighth Amendment 

is nothing less than the dignity of man. While the 

State has the power to punish, the Amendment 

stands to assure that this power be exercised within 

the limits of civilized standards.”1 
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80 CHAPTER 3 The Law and Corrections

The rule book of the criminal justice system is the United States Constitution, which 
contains the procedures or rules by which criminal justice agents must comply while 
performing their duties. For criminal justice to be lawful, it must be in compliance with 
the U.S. Constitution, the supreme law of the land and the set of laws that supersedes 
all other laws in the country. No law or any jurisdiction can conflict with the expressed 
or understood doctrines of the U.S. Constitution. More precisely, the guidelines that 
the police, courts, and corrections must abide by are the first 10 amendments to the 
U.S. Constitution, also known as the Bill of Rights, which was ratified in 1791. (The 
Fourteenth Amendment also figures prominently in criminal justice because it pertains 
to the equal applicability and protection of the law). These amendments and the rights 
inherent to them are:

Amendment I: Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the 
press; or the right of the people peaceably to assemble, and to petition the government 
for a redress of grievances.

Amendment II: A well-regulated militia, being necessary to the security of a free 
state, the right of the people to keep and bear arms, shall not be infringed.

Amendment III: No soldier shall, in time of peace be quartered in any house, without 
the consent of the owner, nor in time of war, but in a manner to be prescribed by law.

Amendment IV: The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched, and the persons or things to be seized.

Amendment V: No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except in cases arising in 
the land or naval forces, or in the militia, when in actual service in time of war or public 
danger; nor shall any person be subject for the same offense to be twice put in jeopardy 
of life or limb; nor shall be compelled in any criminal case to be a witness against himself, 

“No longer can a jury wan-
tonly and freakishly impose 
the death sentence; it is 
always circumscribed by the 
legislative guidelines.”2 
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The Law and Corrections 81

nor be deprived of life, liberty, or property, without due process of law; nor shall private 
property be taken for public use, without just compensation.

Amendment VI: In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the state and district wherein the crime 
shall have been committed, which district shall have been previously ascertained by law, 
and to be informed of the nature and cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel for his defense.

Amendment VII: In suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, 
shall be otherwise reexamined in any court of the United States, than according to the 
rules of the common law.

Amendment VIII: Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted.

Amendment IX: The enumeration in the Constitution, of certain rights, shall not 
be construed to deny or disparage others retained by the people.

Amendment X: The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the states, are reserved to the states respectively, or to the people.

Amendment XIV: Section 1: All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United States and of the state 
wherein they reside. No state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any state deprive any 
person of life, liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws.7

“Impairment of any other litigat-
ing capacity is simply one of the 
incidental and perfectly consti-
tutional consequences of con-
viction and incarceration.”3 

CORRECTIONS
I N  T H E  N E W S

Prior to 2000, no comprehensive fed-
eral law existed to prevent individuals 
or groups from human trafficking. No 
law, no federal prosecution! It was just 
that simple. How things have changed! 
Today the Trafficking Victims Protection 
Act of 2000 (TVPA) provides federal 
penalties for persons convicted of traf-
ficking humans. Traffickers risk life in 
prison for a trafficking crime that results 
in death or if the commission of the 
crime involves kidnapping, attempted 
kidnapping, aggravated sexual assault, 
attempted aggravated assault, or an 
attempt to murder the victim. If the traf-
ficker exploits a child under the age of 
14 through force, fraud, or coercion for 
the purposes of sex trafficking, the traf-
ficker again risks life in prison. The act 
or acts of coercion include psychologi-
cal coercion, trickery, and the seizure 
of documents.

There are an estimated 18,000 
to 20,000 human trafficking victims 
trafficked into the United States each 
year. From 2001 to 2005, U.S. Attor-
ney’s offices across the country were 
involved in 555 investigations involving 
acts outlawed by the TVPA. More than 
58 percent of these cases involved 
forced labor (24 percent), sex traffick-
ing of children (23 percent), trafficking 
slaves (9 percent), and unlawful con-
duct or a violation of other provisions 
(2 percent). The highest concentration 
of cases occurred in just four states: 
California (17 percent), Florida (14 
percent), Texas (9 percent), and New 
York (8 percent).

From 2001 to 2005, 146 suspects 
were prosecuted under TVPA statutes. 
The largest number of cases prose-
cuted involved suspects charged with 
the sex trafficking of children. In 85 

percent of the cases where the defen-
dant was convicted, prison sentences 
were the penalty. In only 7 percent of 
the cases was probation the sentence. 
In 8 percent of the cases the defen-
dant was ordered by the court to pay 
a fine and included in this percentage 
were those defendants who received 
suspended sentences. U.S. Attorneys 
declined to prosecute 222 cases dur-
ing this period. Their main reasons 
included lack of evidence, weak or 
insufficient admissible evidence, and 
prosecution by other authorities.

Sources: Trafficking Victims Protection Act of 2000 fact 
sheet. Retrieved May 9, 2007, from http://www.acf.hhs.
gov/trafficking/about/TVPA_2000.pdf; Motivans, M., & 
Kyckelhahn, T. (2006). Federal prosecution of human 
trafficking, 2001–2005. Washington, DC: U.S. Depart-
ment of Justice, Office of Justice Programs, Bureau 
of Justice Statistics.

Sex Traffickers
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82 CHAPTER 3 The Law and Corrections

“From the correctional point of 
view, conviction of crime does 
not render anyone hopelessly 
unfi t.”4, p. 35 

Clearly, some of the amendments have more to do with criminal justice than oth-
ers. For instance, the Fourth Amendment is commonly known as the police amend-
ment because it addresses search and seizure, probable cause, and warrants. The Fifth 
and Sixth Amendments apply broadly to the courts and contain hallowed due process 
concepts, such as the protection against double jeopardy, the use of grand jury indict-
ment, fair and speedy trial, right to counsel, and others. The Eighth Amendment can be 
understood as the corrections amendment because it addresses both pretrial detention 
via the proscription of excessive bail and punishment via the proscription against cruel 
and unusual punishment. As indicated in Chapter 2, the American criminal justice system 
and legal system was influenced by several progressive ideas, including a more humane, 
less bloody means of criminal punishment.

Because corrections is the end of the line of the criminal justice process since defen-
dants had been adjudicated and are serving some sentence, casual observers think that 
the law has little relevance to corrections beyond the obvious concern about cruel and 
unusual punishment. In practice, offenders, especially those serving jail or prison sen-
tences, continuously challenge their conviction and utilize the criminal courts to revisit 
their case. As a county attorney once indicated to the current authors, most of his time 
was spent keeping inmates in prison as opposed to prosecuting new offenders. This 
chapter explores the law and corrections as well as the many ways that the criminal courts 
serve as a check on the correctional system. The legal doctrines that empower criminal 
defendants to even gain access to the criminal courts is examined next.

Access to CourtsAccess to Courts

There are three general scenarios by which inmates access the federal courts: (1) they 
can challenge the constitutionality of their imprisonment (writ of habeas corpus); (2) 
they can seek redress of civil rights violations by government officials (42 U.S.C. § 1983, 
also known as Section 1983 lawsuits); and (3) they can compel a government official to 
perform a duty (writ of mandamus). For general trends in prisoner petitions between 
1980 and 2000, see  and .

Habeas Corpus
The legal doctrine that grants correctional clients access to the courts to challenge the 
legality of their sentence is habeas corpus, Latin for “to have the body.” Habeas corpus is 
mentioned in Article I, Section 9 of the U.S. Constitution, “The Privilege of the Writ of 
Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion 
and public Safety may require it.” Also known as the great writ of liberty, habeas corpus 
is an order for correctional authorities, known as the respondent, to bring the defendant 
who requested filing the paper or writ, known as the petitioner, to court. There are three 
main purposes of habeas corpus: (1) to provide release from illegal confinement (habeas 
corpus ad subjiciendum), (2) to order the prisoner to the court for prosecution (habeas 
corpus ad prosequendum), and (3) to order the prisoner before the court to give evidence 
(habeas corpus ad testificandum).8

Inmates pursue habeas filings for several reasons. The most common reason that 
inmates cite for the illegality of their sentence stems from ineffective defense counsel. In 
other words, prisoners believe that because their defense attorney was bad, their sentence 
is illegal. Other commonly cited reasons include errors by the trial court, due process 
concerns, and self-incrimination (Fifth Amendment violations), which resulted in the 
perceived illegal sentence. According to the most recent data from the Bureau of Justice 
Statistics, nearly 60,000 prisoner petitions are filed each year, 80 percent of which are 
from state prisoners and 20 percent from BOP inmates. More than 54 percent are habeas 
corpus filings.9

Why are nominations to the United 
States Supreme Court so contro-
versial and often bitterly contested? 
What is at stake when the president 
seeks to appoint justices? On which 
issues do conservatives and liberals 
most disagree?
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Access to Courts 83

Habeas corpus is also the legal doctrine used by condemned offenders to challenge 
the propriety of their death sentence. Over the years, the ability or ease with which offend-
ers can invoke the habeas corpus doctrine has evolved. For instance, Andrew Hammel 
suggests that during the tenure of Chief Justice Earl Warren, federal courts actively moni-
tored state courts to ensure the liberal use of habeas. During the more conservative tenure 
of Chief Justice Warren Burger, federal courts permitted states to restrict inmate access 
to the courts via habeas requests.10 Since 1996, Congress attempted to curtail the ability 
of prisoners to file petitions in federal court with the passage of the Antiterrorism and 
Effective Death Penalty Act, which contains amendments to habeas corpus requirements. 
For example, Section 2254 provides that federal habeas corpus relief is only available to 
a state prisoner if the petitioner has exhausted the remedies that are available at the state 
level. Section 2255 contains a 1-year period of limitation for a federal prisoner to file a 
motion attacking the illegality of his or her sentence.11–12 Although the Antiterrorism 
and Effective Death Penalty Act was expected to reduce prisoner petitions, it actually 
increased the filing rate and the number of habeas corpus petitions originating from state 

“The Fourth Amendment pro-
scription against unreason-
able searches does not apply 
within the confi nes of the prison 
cell.”5 

TABLE 3–1TATATATATATATATATATATAABLBLBLBLBLBLBLBLBBLBLB EE E E E E E E EE E 3–3–3–3–3–3–3–3–3–3–3–3 111111111111
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84 CHAPTER 3 The Law and Corrections

“Simply because an execution 
method may result in pain, 
either by accident or as an ines-
capable consequence of death, 
does not establish the sort of 
‘objectively intolerable risk of 
harm’ that qualifies as cruel 
and unusual.”6, p. 11 

prisoners. Between 1996 and 2000, state prison inmates filed 50 percent more habeas 
petitions (see ).13

Civil Rights and Mandamus
The purpose of habeas corpus is narrow; it only allows inmates to challenge the legality 
of their confinement/sentence. However, inmates have many complaints about their 
involvement in the correctional system, such as allegations of violations of their consti-
tutional and civil rights. These allegations and petitions for money damages or injunctive 
relief from their sentence are covered by Section 1983 of the United States Code. The 
foundation for these petitions originates in the Fourteenth Amendment, which prohibits 
violations of due process. The Civil Rights Act of 1871 provided the mechanism for cor-
rectional clients to seek relief from constitutional deprivations at the state level.14 This 
was applied to include federal violations in Bivens v. Six Unknown Agents of the Federal 
Bureau of Narcotics in 1971.15
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Access to Courts 85

Death by Lethal Injection
Courts have been sentencing defendants convicted of their crimes to death for cen-
turies. Is there a method that is completely painless? The answer to this question is 
probably not. Is death by lethal injection less painful than the other methods used by 
departments of correction in this country? You decide . . . .

Let’s begin this discussion at the point where the inmate who is sentenced to death 
has been strapped to the gurney. Trained prison personnel are tasked with establishing 
an intravenous line that will be used to administer each of three different drugs that 
will ultimately end the life of the inmate. The first drug used is an anesthetic, com-
monly sodium thiopental. The next drug that is administered is a paralytic agent such 
as pancuronium bromide. The last drug in this series is usually potassium chloride, 
which causes the heart to stop beating. According to claims made by condemned 
offenders and their attorneys, this is not a painless procedure and there is ongoing 
public debate whether it is more humane than electrocution, lethal gas, hanging, or 
firing squad.

The sequence of drugs used in an execution by lethal injection was developed 
in 1977 by an Oklahoma medical examiner. It sounds reasonable and sure, but the 
medical examiner had little training in pharmacology, basing the development of this 
protocol on personal experience having been subjected to anesthesia himself. None-
theless, the procedure was soon adopted by Oklahoma and eventually by Texas and 
other states with the death penalty. In 1982, Texas was the first state to execute a 
prisoner using lethal injection. Within 10 years, Texas had executed 53 prisoners by 
means of lethal injection.

It is interesting to note that each of the drugs, and the massive quantities dictated 
by protocol, are themselves lethal. Pancuronium bromide is a neuromuscular block-
ing agent capable of causing death by asphyxiation—but this drug does not affect 
consciousness or block the sensation of pain. It does keep the prisoner from moving 
or thrashing about during the procedure. Consequently, if the prisoner is not anesthe-
tized sufficiently prior to the administering of pancuronium bromide, the inmate will 
experience the pain of suffocating. Because of this, 30 states have banned the use of 
neuromuscular blocking agents due to the potential risk of suffering. Sodium thiopental 
alone, at the dose prescribed by the state, some 5 to 20 times the dose used during 
surgery, will cause the inmate to go limp, stop breathing, and lose consciousness within 
a minute of the drug being administered.

So far, and after approximately 40 cases, heard both by state and federal courts, 
none of the courts have ruled lethal injection to be unconstitutional. Times are chang-
ing; courts are beginning to express some concern over the procedures used in an 
execution by lethal injection. However, on April 16, 2008, in Baze v. Rees, the United 
States Supreme Court upheld lethal injection as a constitutional form of capital pun-
ishment. In the words of Chief Justice John Roberts, “Simply because an execution 
method may result in pain, either by accident or as an inescapable consequence of 
death, does not establish the sort of ‘objectively intolerable risk of harm’ that qualifies 
as cruel and unusual.”

Sources: Human Rights Watch (2006). So long as they die: Lethal injections in the United States. Retrieved May 24, 
2007, from http://hrw.org/reports/2006/us0406/; Human Rights Watch. (2006). U.S.: States negligent in use of lethal 
injections, Retrieved May 24, 2007, from http://hrw.org/english/docs/2006/04/24/usdom13241.htm; Baze v. Rees (553 
U.S. XXXX) (2008).

DDDDe
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86 CHAPTER 3 The Law and Corrections

A variety of legislative initiatives have been advanced to limit frivolous and mali-
cious prisoner litigation against correctional systems. For instance, the Civil Rights of 
Institutionalized Persons Act of 1980 was enacted to reduce the number of civil rights 
petitions filed in the federal courts. According to the legislation, state prisoners were 
required to exhaust state-level administrative remedies before filing their petitions in 
federal court. In this way, Congress attempted to reserve federal courts for more serious 
civil rights violations or other significant constitutional issues.16 The Prison Litigation 
Reform Act of 1996 attempted to reduce the number of petitions filed by inmates who 
claimed civil rights violations in three ways:

Inmates were required to exhaust all administrative remedies before filing in fed-1. 
eral courts.

Inmates who filed as indigent persons (in forma pauperis) nevertheless required 2. 
the payment of filing fees and court costs.

Inmates are prohibited from filing as indigent if they had prior petitions dismissed 3. 
as frivolous or malicious.17

Civil rights petitions declined 40 percent as a result of the Prison Litigation Reform Act 
of 1996 (see ).

Finally, a writ of mandamus is an extraordinary remedy used when the plaintiff has 
no other way to access the courts for relief and he or she seeks to compel a governmental 
duty. Writs of mandamus are rare, with slightly over 1,000 filed in the most recent year 
where data are available.18 The relevant case law that speaks to the ability of correctional 
clients to access the courts is explored next.

Case Law
Among the most important and the earliest Supreme Court decisions regarding inmate 
access to courts is Ex parte Hull. In 1941, the Court held that states could not impair a 
petitioner’s right to apply to a federal court for a writ of habeas corpus. The case arose 
in Michigan where correctional officials required inmates to submit their legal mailings 
for review prior to being sent to the courts. Only papers that met the guidelines of cor-
rectional staff were forwarded, suggesting that prison officials and prison administrative 
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An unseen part of the correctional 
experience is the attempts by pris-
oners to challenge the legality of 
their sentence in the courts. It is 
commonly recognized that the 
courts serve as a check and bal-
ance on the police power, but do 
the courts similarly check the cor-
rectional system?
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Access to Courts 87

guidelines effectively abridged habeas rights.19 Ex parte Hull is important on two fronts. 
First, is established precedent, a decision by the appellate court (usually the Supreme 
Court) that serves to guide all future legal decisions that encompass a similar topic, for 
inmates to apply for habeas corpus. Second, it loosened the hands-off doctrine that 
characterized American corrections, especially prisons, for most of the first half of the 
20th century.

The spirit of Hull can be seen in several cases from the 1960s. In Smith v. Bennett 
(1961), the Court held that states cannot limit writ applications only to prisoners who can 
pay a filing fee.20 On the issue of indigent inmates, the Court held in Long v. District Court 
(1966) that states must also furnish a transcript of court proceedings when the inmate 
cannot afford it if the court transcript is needed to pursue subsequent legal action.21 In 
1969, a landmark case, Johnson v. Avery, affirmed the Hull decision, furthered the decline 
of the hands-off approach to corrections, and addressed the First Amendment protec-
tion of free speech and association. The issue at hand centered on the rightfulness of 
inmates to provide legal assistance or serve as a jailhouse lawyer to their peers. Johnson, 
a Tennessee inmate, had been cited for helping another inmate prepare to submit a writ 
of habeas corpus—an action that was in direct violation of prison policy. Upon review, 
the Supreme Court held that the policy was invalid and that inmates are able to provide 
legal assistance to other inmates if no other legal assistance is available. Like the Hull 
decision 28 years prior, Johnson v. Avery established that access to the courts for prisoners 
to present their legal complaints cannot be denied or obstructed.22

Like all legal doctrines, access to the courts evolves and is subject to the criminal 
justice mood of the country and, more specifically, the Supreme Court. During the 1960s, 
many legal decisions reflected a liberalization of inmate rights, greater access to the 
courts, and the decline of the hands-off approach to corrections. For instance, access to 
the courts was bolstered in 1977 with the Bounds v. Smith decision. In Bounds, the Court 
held that prisoners must have access to an adequate law library if no adequate form of 
legal assistance was provided for them.23 Approximately 20 years later, the Supreme Court 
did an about-face on the Bounds decision. In Lewis v. Casey (1996), the Court held that 
prisoners who claim that they have been denied access to the courts and that the prisons 
failed to comply with Bounds v. Smith must show that their rights were prejudiced as a 

  Civil Rights Petitions and the Prison Litigation Reform Act. Source: Scalia, J. (2002). 
Prisoner petitions filed in U.S. district courts, 2000, with trends 1980–2000. Washington, DC: U.S. Department 
of Justice, Office of Justice Programs, Bureau of Justice Statistics.
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88 CHAPTER 3 The Law and Corrections

result of the denial of these rights in order to recover in a Section 1983 suit. In an opinion 
led by Justice Antonin Scalia, arguably the court’s most ardent conservative, the Lewis 
decision blasted earlier precedents for their overly liberal interpretation of the access to 
courts doctrine:

Several statements in Bounds went beyond the right of access recognized in the ear-
lier cases on which it relied. . . . To demand the conferral of such sophisticated legal 
capabilities upon a mostly uneducated and indeed largely illiterate prison population 
is effectively to demand permanent provision of counsel, which we do not believe 
the Constitution requires.24

Similarly, the expectation that inmates are entitled to associate with other inmates 
for habeas or other legal reasons also has been curtailed. Turner v. Safley (1987) held 
that the test of reasonable relationship to legitimate penal objectives, not strict scrutiny, 
is used to determine if prison rules that affect only inmates are constitutional. A rule 
prohibiting inmate-to-inmate correspondence was upheld because it was neutral and 
logically advanced the goals of institutional security and safety.25 In other words, inmates 
do not have a right to free association for legal discourse because inmate free association 
can lead to violence or rioting. A similar decision was reached in 1989 in Thornburgh v 
Abbot, where the Court held that the Federal Bureau of Prisons can reject incoming 
publications that potentially threaten institutional safety because it is a reasonable and 
legitimate penological concern.26 In Shaw v. Murphy (2001), the Court held that inmates 
do not have a First Amendment right to provide legal assistance to other inmates.

Battered Woman’s Syndrome: Self-Defense or Diminished 
Capacity to Form Mental Intent
It’s simple, you kill someone—you go to prison. And in many cases that’s exactly what happens. A significant number of 
women in prison for murder are incarcerated because they murdered their abusive partners. The immediate cause of 
the crime is in many situations case specific. What these women have in common, however, is a relationship that can be 
characterized by years of abuse, threats, and violence. Was the abuse they experienced the impetus for the ultimate act 
of revenge? Could their behavior in any way be deemed as reasonable force or self-defense? Is it possible these convicted 
female homicide offenders suffered from a battered woman’s syndrome (BWS) prior to the commission of the crime?

In the 1970s, legal advocates suggested to the courts that a woman who, without immediate and life-threatening 
provocation, made a conscious choice to end the life of an intimate partner was in fact suffering from traumatic life 
experiences that, void of illegitimate pathways to safety, offered her a way out of a physically violent relationship and a 
life free from abuse. For a short time and in a limited number of court rooms, the BWS defense answered the question 
everyone was asking—why did she kill him? Was it enough for an acquittal? Only in a limited number of cases did this 
defense convince the jury that the alleged female homicide offender deserved to be set free.

Typically, the use of the BWS claim varied with the facts of each case in which it was employed. In some criminal cases, 
the BWS claim was used to convince the jury that the defendant truly believed her life was in danger and that she acted 
in self-defense using reasonable force to save her life and/or the lives of her children. In other cases, the BWS defense 
was used to persuade the jury of the woman’s incapacity to form the intent to commit the murder. Unfortunately, to date, 
no empirical evidence has been found to support this defense. This does not mean that BWS is not a true syndrome. It 
only means that no empirical evidence supports the BWS contention, and until there is such evidence, other pathways 
to a life free from abuse need to be made available.

Source: Dixon, J. W. (2002). Battered woman syndrome. Retrieved May 16, 2007, from http://www.expertlaw.com/library/domestic_violence/battered_women.html; DeHart, 
D. D. (2005). Pathways to prison: Impact of victimization in the lives of incarcerated women. Washington, DC: U.S. Department of Justice, Office of Justice Programs, 
National Institute of Justice.

Batte
Capac
It’s simple
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First Amendment 89

In sum, inmates have a constitutional right to access the courts to directly appeal their 
sentence, file civil rights lawsuits under Section 1983, request a writ of mandamus, and 
request a writ of habeas corpus. In fact, habeas corpus is a fundamental right of Ameri-
can jurisprudence and is the primary reason that correctional clients are not finished 
contesting their legal case simply because they have been convicted and sentenced. The 
access to courts doctrine is a hallmark of American justice because it permits a check 
and balance to ensure that every sentence of confinement is legal.

First AmendmentFirst Amendment

Constitutionally speaking, correctional clients appear to be in a gray area as to their legal 
rights. An essential part of any criminal punishment is the deprivation of liberty or free-
dom. There are many examples of this. Defendants on house arrest cannot leave their own 
home except as specified by the courts. Probationers must report to their probation officer 
at certain dates and times, abstain from using alcohol, refrain from contacting specific 
individuals, and the like. Parolees can be barred from living less than 2,000 feet from a 
school, must attend counseling and treatment regardless of their interest in doing so, and 
avoid fraternizing with felons, gang members, and other undesirable characters.

Because of this, it is common for correctional clients to perceive that their sentence is 
infringing on their constitutional rights and prisoners tend to gravitate to the “to petition 
the government for a redress of grievances” clause of the First Amendment. Many types 
of complaints are cited as infringements on constitutional rights, and the First Amend-
ment is often viewed as the most important amendment, and the one containing the most 
sacred rights, such as freedom of speech, religion, press, and assembly. Legally speaking, 
prisoners retain their First Amendment rights while incarcerated unless those rights 
are (1) inconsistent with their status as prisoner or (2) inconsistent with the legitimate 
penological goals of the institution. This balance of rights is known as the balancing test
decision reached in Pell v. Procunier in 1974.27

Religion
In April 2007, a jail chaplain in Rockland County, New York, was suspended after she 
distributed religious booklets that condemned Islam, depicted the prophet Muhammad as 
a religious dictator, and generally contained offensive depictions of Muslims.28 Although 
this incident is controversial because of its depiction of Islam, it also pertains to perhaps 
the most hallowed right within the First Amendment: religion. The seminal case for the 
right to religious freedom for prisoners is Cooper v. Pate (1964). In Cooper, the Court 
held that inmates were permitted to practice their religion provided that three basic con-
ditions were met: (1) the religion must be an established religion (not contrived by the 
inmate); (2) the inmate’s religious practices must conform to the tenets of the religion; and 
(3) the religious practices cannot pose a security risk or disrupt prison operations.29

Two important federal laws that address religious rights of correctional clients are 
the Religious Freedom Restoration Act of 1993 (RFRA) and the Religious Land Use and 
Institutionalized Persons Act of 2000 (RLUIPA). The RFRA established that governmental 
agencies may substantially burden a person’s exercise of religion only if it demonstrates 
that the burden is (1) in furtherance of a compelling governmental interest and (2) is the 
least restrictive means of furthering that compelling governmental interest.30

However, in 1997 in City of Boerne v. Flores, the Supreme Court held that Congress 
exceeded its powers by enacting the RFRA and infringed on a judicial act, thus the Reli-
gious Freedom Restoration Act was voided. Just 3 years later, however, Congress enacted 
the RLUIPA, which addressed the protection of religious practices by institutionalized 
persons (prisoners) with basically the same language from the RFRA.31 As of 2008, the 
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Supreme Court has not evaluated the constitutionality of the Religious Land Use and 
Institutionalized Persons Act of 2000.

What constitutes an established religion is sometimes a point of contention between 
correctional clients and correctional administrators, and occasionally the Supreme Court 
is needed to resolve the matter. For instance, in Cruz v. Beto (1972), a Texas inmate (Cruz) 
filed a Section 1983 suit because correctional authorities were not allowing him to use the 
prison chapel, correspond with a Buddhist religious advisor, and share his Buddhist materi-
als with other prisoners. In fact, Cruz was placed in solitary confinement after attempting to 
disperse Buddhist materials (correctional staff doubted the authenticity of Cruz’s claim to 
be Buddhist). At the same time, religious services were provided to inmates of Jewish and 
Christian faiths. Upon appeal, the Supreme Court held that by denying Cruz a reasonable 
opportunity to pursue his faith when others were afforded opportunities to pursue theirs, 
correctional authorities were effectively discriminating against the Buddhist religion.32

Perhaps the outcome in Cruz should have been obvious since Buddhism is an official 
religion. In the 1970s, some inmates at the U.S. Penitentiary in Atlanta organized a “reli-
gion” called the Church of the New Song (CONS). Despite the claims made by CONS 
that it should receive the same amenities and services as other religions, the federal courts 
did not agree because CONS was not a genuine religion (for instance, its membership 
was restricted to those inmates).33 Similarly, in McCorkle v. Johnson (1989), the federal 
courts upheld an Alabama correctional policy that banned Satanic materials and Satanic 
worship despite the protests of inmates who claimed to be Satanists because the materials 
and practices were inherently violent and posed security and safety risks for inmates.34

Essentially, correctional officials must accommodate religious practices that are based 
on the tenets of a genuine religion provided that the practices are not dangerous or in con-
flict with the reasonable operations of the facility. For example, the Court held in O’Lone v. 
Shabazz (1987) that a prison regulation that prohibited inmates on outside work details 
from returning to the main prison building during the day, and thereby preventing them 
from attending Muslim services that the Koran dictated be held during the early after-
noon on Fridays, did not violate their First Amendment rights. Prison officials only need 
to show that the regulation was reasonably related to the security interest of the prison.35 
In other circumstances, federal courts have ruled in favor of inmates and their religious 
requests. Federal courts have decided that correctional officials provide sweat lodges for 
Native American inmates (Hamilton v. Schriro, 1996), provide special meals for Ramadan 
for Islamic inmates (Walker v. Blackwell, 1969), and offer kosher food as part of the prison 
menu for Jewish inmates (Kahane v. Carlson, 1975, and Jackson v. Mann, 1999).36–39

Free Speech and Mail
Perhaps more important than the First Amendment rights to religious expression is the 
right of free speech. Free speech is a hallmark of American freedom and liberty; however, 
the right to free speech is not absolute. There are many forms of speech that can bring 
censure, rebuke, or in the case of harassing language, criminal charges. Because prisoners 
are incapacitated from society, their speech takes the form of telephone calls, e-mail, and 
mail. The landmark case that established inmate rights to speech via the mail is Procu-
nier v. Martinez (1974). In Procunier, the Court held that mail correspondence between 
inmates and outside parties was speech protected by the First Amendment. However, 
there were limits to that speech. Correctional officials could restrict inmate mail (and 
thus restrict their free speech) to further the interests of legitimate governmental interests. 
More specifically, inmate mail can be restricted for three reasons:

To preserve order and discipline1. 

To maintain institutional security2. 

To rehabilitate the prisoner3. 40

The courts have affirmed First 
Amendment religious rights among 
prisoners. Which types of inmate 
religious practices have pushed 
the boundaries of constitutionally 
permissible forms of worship?
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In 2006, an interesting case occurred involving a Wisconsin prisoner serving time 
for murder, armed robbery, and weapons possession. The inmate filed a lawsuit against 
correctional officials who were refusing to provide to the inmate his e-mail printouts 
from a personal ad he owns on the Inmate Connections service. The 7th U.S. Circuit 
Court of Appeals ruled in favor of the inmate and the lawsuit is going forward.41 In addi-
tion to correctional policies limiting access to e-mail output, there are other limits on 
inmate speech. To guard against security breaches, inmates are prohibited from writing 
to inmates in other institutions except in narrow, extenuating circumstances (Turner v. 
Safley, 1987).42 Federal courts have limited inmate access to nude photographs that are 
sent through the mail. The same is applied to magazines, newspapers, and other periodi-
cals. In Thornburgh v. Abbot (1989), the Court held that prison regulations that permit 
the Federal Bureau of Prisons to reject incoming publications found to be detrimental 
to institutional security are valid if they are reasonably related to a legitimate penological 
interest.43 Thornburgh built upon the “publisher only rule” established in Bell v. Wolf-
ish (1979) in which inmates were permitted to receive periodicals exclusively from the 
publisher since friends and family were more likely to hide contraband, or materials 
prohibited in correctional facilities, such as drugs and weapons, in the mail.44

Free Association and Visitation
The fact of confinement and the needs of the penal institution impose limitations on 
constitutional rights, including those derived from the First Amendment, which are 
implicit in incarceration. Perhaps the most obvious of the First Amendment rights 
that are necessarily curtailed by confinement are those associational rights that the 
First Amendment protects outside of prison walls.45 

This passage comes from the landmark case in inmate right to association, Jones v. 
North Carolina Prisoners’ Labor Union, Inc. (1977). In Jones, the Court held that prison 
rules prohibiting the solicitation of members for the prisoners’ union, barring meetings 
of the union, and refusing to deliver packets of union publications that were sent to the 
prison in bulk mailings did not violate First Amendment freedom of speech or associa-
tion or equal protection rights specified in the Fourteenth Amendment (discussed later 
in this chapter). The Court also decided that prison officials reserved the right to permit 
some organizations, such as Alcoholics Anonymous, to organize and meet in prison while 
depriving others. Another group that does not have a right to access or association with 
inmates is the news media. In Pell v. Procunier (1974), the Court held that prison regu-
lations prohibiting face-to-face press interviews did not violate the First Amendment 
because others avenues were available to the media.46 

Association rights extend beyond labor unions and the media. The Supreme Court 
has ruled on whether prisoners have a constitutional right to have contact visits, in which 
they can physically touch visitors. They do not. In Block v. Rutherford (1984), the Court 
held that the Los Angeles County Jail’s policy of total prohibition on contact visits by 
pretrial detainees is a reasonable response to legitimate security concerns.47 In Overton v. 
Bazzetta (2003), the Court held that jails can place limits on who can visit inmates, 
including their own children, if the limitations serve legitimate penological interests.48 
Correctional officials can also revoke visitation privileges of specific visitors who pose a 
threat to institutional security or the orderly operation of the visitation area, a decision 
reached in Kentucky Department of Corrections, v. Thompson (1989).49

Finally, perhaps the most controversial association issue pertaining to prisoners is 
conjugal visits, which are overnight visits between inmates and their spouses in which 
sexual activity is permitted. Because of security and contraband risks, most states do not 
allow conjugal visits for prisoners. In fact, only six states, California, Connecticut, Missis-
sippi, New Mexico, New York, and Washington, permit conjugal visits. In 2007, California 
became the first state to allow gay and lesbian partners of prison inmates to participate 

Contraband is a serious risk to insti-
tutional safety. Cases such as Bell v. 
Wolfish limited opportunities for visi-
tors to smuggle contraband within 
periodicals.
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in conjugal visits.50 Although the Supreme Court has yet to rule on the constitutionality 
of conjugal visits, lower courts have addressed the issue. In Lyons v. Gilligan, a federal 
court determined that there is no constitutional right to conjugal visits and correctional 
policies can lawfully proscribe them.51 In Mary of Oak Knoll v. Coughlin, a New York state 
court upheld a policy which limited conjugal visits to inmates who could provide a valid 
marriage certificate to verify the authenticity of their marriage. Inmates without a valid 
certificate were prevented from conjugal visits.52

Fourth AmendmentFourth Amendment

The Fourth Amendment is commonly known as the police amendment, since it focuses 
on search and seizure, warrants, and probable cause. It would seem that the Fourth 
Amendment has little applicability to correctional clients; after all, there are no police 
officers patrolling jails and prisons. However, in correctional facilities, officers and other 
staff perform quasi-law enforcement functions and, as officers of the state, are bound by 
the Fourth Amendment. This section explores the important case law about the Fourth 
Amendment rights of inmates, including how closely bound to the Fourth Amendment 
correctional officers are and whether inmates receive the same Fourth Amendment pro-
tections as members of conventional society.

The landmark case in the application of the Fourth Amendment to inmates is Hudson v. 
Palmer (1984). In Hudson, the Court held that an inmate did not have a reasonable 
expectation of privacy in his cell that entitled him to Fourth Amendment protections 
against unreasonable searches and seizures. The Court also refused to find a due process 
violation where the inmate had been deprived of his property by a state employee (that 
had been damaged during a cell search) because state law provided for a meaningful 
postdeprivation remedy for the loss. Indeed, the Court was clear that the sheer differ-
ences between free society and prison make for a more narrow application of the Fourth 
Amendment.

A right to privacy in the traditional Fourth Amendment terms is fundamentally 
incompatible with the close and continual surveillance of inmates and their cells 
required to ensure institutional security and internal order. We are satisfied that 
society would insist that the prisoner’s expectation of privacy always yield to what 
must be considered the paramount interest in institutional security.53

The Hands-Off Doctrine
In the early to mid-1900s, the courts were reluctant to support claims by convicted prisoners of constitutional guaran-
tees. Public opinion, mirrored by court decisions, limited the rights of prisoners and the courts felt the power to define 
and enforce the constitutional rights of prisoners was not within the mandate of their authority. The general consensus 
was that in so doing, the court’s decision would undermine state and federal correctional policy that must also consider 
security and the appropriate and necessary discipline of inmates.

By the 1960s, the reluctance by certain courts to apply the hands-off doctrine was increasing. In essence, the mood 
of the court was changing. It was not until the 1960s and 1970s that courts generally accepted the idea that prisoners 
have rights and that the courts are bound to protect those rights. The Supreme Court decided, in a series of opinions, 
that rights guaranteed by the U.S. Constitution must also be afforded prison inmates.

Sources: Cruz v. Beto, 405 U.S. 319 (1972) [freedom of religion]; Wolf v. McDonnell, 418 U.S. 539 (1974) [procedural due process]; Pell v. Procunier, 417 U.S. 817 (1974) 
[freedom of speech].
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Overall, inmates have limited privacy rights while they are in custody and the Supreme 
Court has ruled on this in a variety of cases. In Bell v. Wolfish (1979), the Court held that 
authorities can search an inmate’s cell with him being present.54 Also in the Bell deci-
sion, the Court held that body cavity and strip searches were permitted and thus not a 
violation of constitutional protections against illegal search and seizure.

In correctional facilities, there is also no constitutional right to privacy during visitation 
with family and friends. In fact, not only is there no entitlement to privacy, but also the 
authorities can record conversations between inmates and their visitors. This was the deci-
sion in Lanza v. New York (1962).55 Moreover, authorities can turn over recorded conversa-
tions between inmates and visitors to law enforcement and prosecutors to pursue criminal 
charges against the inmate, a decision reached in United States v. Hearst (1978).56

These procedures are permitted as part of the regular course of maintaining a safe 
prison environment, but how often do correctional facilities actually monitor inmate visits, 
seize their communication, and limit their privacy? Heath Hoffman, George Dickinson, and 
Chelsea Dunn studied trends in prison communication policies between 1971 and 2005. 
Overall, Hoffman and his colleagues found that prisons have become more restrictive in 
their policies toward inmate visits and communication. For instance, they found:

Between 1971 and 2005, the proportion of facilities that had 365-day visitation  ■

declined from 48 percent to 19 percent.

Almost all prison facilities routinely monitor inmate mail to check for incoming  ■

contraband.

Inmates are afforded liberal access to telephones and 84 percent of prisons rou- ■

tinely monitor inmate phone calls.

Almost 70 percent of facilities always monitor inmate phone calls. ■

Inmate access to the Internet and e-mail is severely restricted. ■ 57

Fifth and Fourteenth AmendmentsFifth and Fourteenth Amendments

Due process is so important to American law that it is mentioned twice in the Bill of 
Rights, in the Fifth and Fourteenth Amendments. Generally, due process means that 
laws and criminal procedures are reasonable and applied in a fair and equal manner. Due 
process guarantees that people have a right to be fairly heard before they can be deprived 
of life, liberty, and property. Due process is a sacred legal concept derived from Article 
29 of the Magna Carta, which was published in 1215.58 Given the importance of due 
process to criminal justice, the case law supporting it is extensive. This section reviews 
landmark decisions and other case law that pertains to a variety of procedures used to 
supervise correctional clients.

The landmark case in due process rights of prisoners is Wolff v. McDonnell (1974), 
which specified the due process guidelines for major prison disciplinary proceedings. 
In Wolff, the Court held that:

Written notice of the charges must be given to the inmate. ■

The fact finder must make written statements of the evidence relied upon and  ■

reasons for the disciplinary action.

The inmate must be allowed to call witnesses and present documentary evidence  ■

except when doing so would be unduly hazardous to institutional safety or cor-
rectional goals.

Due process  ■ does not require confrontation and cross-examination of adverse 
witnesses or the right to counsel.

Guards may open incoming mail from an attorney if done in the presence of the  ■

inmate.59

Inmates have limited Fourth Amend-
ment rights because of their status 
as prisoners. This suggests that 
within correctional facilities there is 
a greater emphasis on institutional 
safety than individual rights to 
privacy.
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Reasons for Striking the Hands-Off Doctrine
 1. More vocal prisoners
 2. Civil rights demonstrations
 3. Vietnam War protests
 4. Ghetto riots
 5. Prison riots
 6. Attorneys’ concerns about prison conditions
 7. Development of a civil-liberties bar
 8. More effective counsel for the defendants
 9. North American Civil Liberties Union’s National Prison Project
 10. Expert witnesses hired to represent prisoners

Source: Branham, L. S., & Hamden, M. S. (2005). Cases and materials on the law and policy of sentencing and corrections 
(7th ed.). Belmont, CA: Thomson/West.
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Two years later, in Baxter v. Palmigiano (1976), the Court added more conditions for 
disciplinary hearings. The Court held that:

Inmates have no due process right to retained or appointed counsel regardless 1. 
of the charges.

The Fifth Amendment does not prohibit the drawing of adverse inferences from 2. 
the inmate’s failure to testify at the hearing.

Inmates do not have a right to confront and cross-examine the witnesses against 3. 
them.

Authorities do not have to state reasons for denying these rights to inmates.4. 60

In other words, although inmates have due process rights during disciplinary hearings, 
they are considerably limited especially compared to the due process rights of citizens 
in the noncorrectional settings.

In addition to Wolff, the Supreme Court has ruled on a variety of due process claims 
made by inmates, parolees, and probationers that pertain to their Fifth and Fourteenth 
Amendment rights. In most, but not all, cases, the Court held to restrict due process 
rights or to deny that a due process claim exists in the first place. For instance:

Morrissey v. Brewer ■  (1972): The Court held that due process establishes the right 
of a parolee to a preliminary and final hearing before parole can be revoked.61

Gagnon v. Scarpelli  ■ (1973): The Court held that probationers are entitled to a 
preliminary and final revocation hearing and in special circumstances may be 
required to assign counsel at the hearing.62

Estelle v. Dorrough ■  (1975): The Court held that automatic dismissal of pending 
appeals if an inmate escapes from prison for more than 10 days while the appeal 
was pending did not violate equal protection rights.63

Meachum v. Fano ■  (1976): The Court held there was no due process requirement for 
a formal hearing prior to transferring an inmate from a medium- to maximum-
security facility.64

Craig v. Boren  ■ (1976): The Court held that disparity in treatment between male 
and female inmates must be justified by important government objectives and 
must be substantially related to advancing those objectives.65
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Montanye v. Haymes  ■ (1976): The Court held there was no due process right to a 
hearing prior to the transfer of an inmate from one prison to another absent state 
law which claims otherwise.66

Greenholtz v. Inmates of the Nebraska Penal and Correctional Complex ■  (1979): The 
Court upheld Nebraska’s procedures for parole hearings, including a preliminary 
hearing and final hearing where the inmate can call witnesses, present evidence, 
and be represented by private counsel.67

Viteck v. Jones ■  (1980): The Court held that an involuntary transfer of a prisoner to 
a mental hospital required a hearing that included written notice of the transfer, 
an adversary hearing before an independent decision maker, written findings, and 
effective and timely notice of these rights. In their reasoning, the Court asserted 
that the stigmatizing effects of transfer to a mental hospital required a due process 
hearing.68

Jago v. Van Curen ■  (1981): The Court held that revocation of a parole date prior to 
the release of the inmate on parole did not require a hearing.69

Hewitt v. Helms ■  (1983): The Court held that an informal, nonadversary evidentiary 
review was sufficient for the transfer of an inmate to administrative segregation 
(isolation) pending a complete investigation of the alleged misconduct.70

Olim v. Wakinekona  ■ (1983): The Court held that a Hawaiian inmate was not denied 
due process by a transfer to an out-of-state prison without a hearing.71

United States v. Gouveia ■  (1984): The Court held that inmates were not constitution-
ally entitled to appointment of counsel while the inmates were in administrative 
segregation prior to initiation of adversary judicial proceedings against them.72

Superintendent v. Hill ■  (1985): The Court held that due process is satisfied if the 
record relied on by a prison disciplinary board to revoke good time credits con-
tains some evidence that supports the decision.73

Daniels v. Williams  ■ (1986): The Court held that negligent acts of correctional 
officers that lead to unintended property loss or injury do not violate the inmates’ 
due process rights.74

Davidson v. Cannon  ■ (1986): The Court held procedural and substantive due pro-
cess rights are not violated by a lack of due care or simple negligence on the part 
of prison officials.75

Broadly speaking, inmates and other correctional clients of course retain their 
constitutional rights to due process, which are expressed in the Fifth and Fourteenth 
Amendments. But, as the list of these cases suggests, due process rights are streamlined 
for correctional clients and as long as correctional officials are operating in good faith 
according to legitimate and sensible correctional goals, there is no rights violation.

Eighth AmendmentEighggg th Amendment

To be a correctional client is not fun. In addition to the curtailment on one’s liberty, being 
on probation, parole, or incarcerated carries with it several inconveniences and priva-
tions. This is particularly true for prisoners who face the frightening reality of living with 
some of the most violent, disturbed, and antisocial people in society. In addition, jails 
and prisons are very crowded, noisy, monotonous, and generally unclean. However, they 
cannot be such a negative environment that it violates the Eighth Amendment prohibition 
against cruel and unusual punishment. The standard that is used to evaluate the overall 
quality of a prison environment is the totality-of-conditions test established in Pugh v. 
Locke (1976). In Pugh, Alabama prisons were found to be so appalling and debilitating 
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that they worked to deteriorate the health and spirit of inmates and thus reduce the 
likelihood of successful rehabilitation. The totality-of-conditions test is the aggregate 
characteristics of the facility that are used to show an Eighth Amendment violation.76

One example of appalling prison conditions relates to health care. In Estelle v. Gamble 
(1976), the Court held that deliberate indifference to a prisoner’s serious medical needs 
constituted cruel and unusual punishment. According to the Court:

Deliberate indifference to serious medical needs of prisoners constitutes the unnec-
essary and wanton infliction of pain proscribed by the Eighth Amendment. This is 
true whether the indifference is manifested by prison doctors in their response to 
the prisoner’s needs or by prison guards in intentionally denying or delaying access 
to medical care or intentionally interfering with the treatment once prescribed.77

The concept of deliberate indifference was modified in 1991 in the case Wilson v. 
Seiter, with the establishment of the deliberate indifference standard, which states that 
the conditions at a prison are not unconstitutional unless it can be shown that prison 
administrators show deliberate indifference to the quality of life in prisons and inmates’ 
most basic needs.78 In 1994, the deliberate indifference doctrine was broadened in the 

CORRECTIONS
I N  T H E  N E W S

In 1986, a crime of rape was commit-
ted. The victim, a 13-year-old female, 
was sexually assaulted at knifepoint. 
The young victim could not identify her 
assailant so the defendant’s chances 
of impeaching her testimony were very 
slim. There was physical evidence, 
but although DNA evidence was avail-
able, the court’s willingness to accept 
and recognize this type of evidence 
in criminal cases was still years away. 
The case against the defendant was 
based on a confession by one of 
the two other men involved in the 
crime who implicated the defendant 
as his accomplice. The defendant 
was arrested for the crime. The only 
problem was—he didn’t do it.

More than 220 convicted felons 
have been exonerated through the 
proper use of DNA evidence in the 
United States. Fifteen of these fel-
ons had been sentenced to death. 
The average length of time served by 
these former inmates was 12 years. 
The actual perpetrator has been iden-
tified in only 74 of the cases. Of these 

exonerated felons, 120 were Afri-
can American, 56 were Caucasians, 
19 were Latinos, and 1 was Asian 
American.

Problems with witnesses’ testi-
mony, problems with the investiga-
tion, and problems with the system all 
explain a portion of the variance in this 
model. There is overlap as well. Eye-
witness testimony is by far the lead-
ing cause of wrongful convictions. In 
77 percent of the cases, eyewitness 
testimony was one of the factors used 
to convince the jury the defendant 
was guilty of the crime. Sixty-five per-
cent of the wrongful convictions can 
also be attributed to errors in crime 
lab procedures. In the worst of these 
cases, crime lab analysts presented 
false testimony regarding the results 
of DNA tests. But that’s not all; 25 
percent of these cases also involved 
false confessions, which ultimately led 
to a wrongful conviction—35 percent 
of this percentage involved a confes-
sion from a suspect under the age of 
18 or one who was developmentally 

disabled. Furthermore, information 
obtained from jailhouse informants 
aided in 15 percent of the wrongful 
convictions.

In the event that the courts rec-
ognize the wrongful conviction and 
release the inmate, 21 have a com-
pensation statute; 29 states do not. 
In Iowa, for example, the first con-
sideration is whether the defendant 
pleaded guilty to the crime. If so, the 
defendant is not entitled to file a claim 
for compensation against the state. If 
the defendant pleaded not guilty, but 
was found guilty in a court of law the 
defendant is eligible for up to $50 
per day of the length the time spent 
in prison plus any lost wages, not to 
exceed $25,000 per year. The defen-
dant is also entitled to have his attor-
ney’s fees paid if the claim is made 
within 2 years of his release.

Sources: The Innocence Project. Retrieved August 
29, 2008, from http://www.innocenceproject.org; Iowa 
Code 633A.1 (1997).

Are Wrongful Convictions 
Isolated Cases?

54877_CH03_078_107.indd   9654877_CH03_078_107.indd   96 1/21/09   2:56:47 PM1/21/09   2:56:47 PM

© Jones and Bartlett Publishers, LLC. NOT FOR SALE OR DISTRIBUTION



 Eighth Amendment 97

case of Farmer v. Brennan. In Farmer, the Court held that a prison official may be liable 
under the Eighth Amendment for denying humane conditions of confinement only if he 
knows that inmates face a substantial risk of serious harm, for example, because of gang 
animosity, and disregards that risk by failing to take reasonable measures to abate it.79

A careful reading of the Eighth Amendment, which states that “Excessive bail shall not 
be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted” 
describes three distinct correctional domains in which correctional clients can file griev-
ances for purportedly unconstitutional treatment. These are (1) the pretrial period 
while on bail, (2) the postadjudication phase resulting in any sentence where fines were 
imposed, and (3) the penalty phase, especially confinement and capital punishment. 
Overwhelmingly, case law pertaining to the Eighth Amendment has centered on capital 
punishment. The remaining part of the chapter reviews the case law related to the Eighth 
Amendment and the various doctrines that evolved from it.

Capital Punishment
Without question, capital punishment, commonly known as the death penalty, has 
received the most attention from appellate courts regarding the proscription of cruel 
and unusual punishment. Evaluations of capital punishment have followed the “evolving 
standards of decency that mark the progress of a maturing society,” an idea established 
in Trop v. Dulles in 1958. In Trop, the Court held that the penalty of loss of nationality 
for the crime of desertion was overly severe and thus violated the cruel and unusual 
punishment clause of the Eighth Amendment.80

During the 1960s, there was growing sentiment in the United States that capital 
punishment itself was cruel and unusual. As such, executions plummeted from earlier 
decades when states routinely executed more than 150 inmates annually. For instance, 
only three persons were executed in 1966 and 1967, and from 1968 to 1976 there was a 
de facto moratorium on the death penalty. From 1972 to 1976, the death penalty was 
officially held to be unconstitutional. In three cases (Furman v. Georgia, Jackson v. Georgia, 
and Branch v. Texas), collectively known as the Furman decision, the Supreme Court, 
in a 5–4 decision, held that the manner in which the death penalty was imposed and 
carried out under the laws of Georgia and Texas (famously described as arbitrary and 
capricious) was cruel and unusual and overall in violation of the Eighth and Fourteenth 
Amendments.81–83 The ruling in Furman v. Georgia (1972) voided death penalty statutes 
nationwide and commuted the sentences of more than 600 death row inmates.

No sooner was capital punishment declared unconstitutional than legislatures enacted 
new death penalty statutes that addressed the Court’s concern about the arbitrary and 
capricious application of the sanction. New death penalty statutes essentially describe 
the conditions under which a homicide is escalated into a capital crime. Two types of 
circumstances are considered: aggravating and mitigating circumstances. Aggravating 
circumstances, such as murder of more than one person or murder in conjunction with 
serious felonies like kidnapping and rape, are characteristics that make the crime seem 
worse in totality and thus deserving of death as the only appropriate punishment. Miti-
gating circumstances, such as youth, mental retardation, or the defendant’s prior abuse 
and victimization history, seem to render a crime less serious and provide context that 
appears to reduce the overall viciousness of the behavior.

Aggravating and mitigating circumstances resuscitated the death penalty after its ban 
from 1972 to 1976 because they allowed states to use discretion by providing sentencing 
guidelines for the judge and jury when deciding whether to impose death. These guided 
discretion statutes were approved by the Supreme Court in five cases (Gregg v. Georgia, 
Jurek v. Texas, Roberts v. Louisiana, Woodson v. North Carolina, and Proffitt v. Florida) 
collectively referred to as the Gregg decision. This landmark decision held that the new 
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98 CHAPTER 3 The Law and Corrections

death penalty statutes in Florida, Georgia, and Texas were constitutional, and that the 
death penalty itself was constitutional under the Eighth Amendment.

The Gregg decision resulted in the following three procedural reforms:

Bifurcated trials1. , in which there are separate deliberations for the guilt and penalty 
phases of the trial. Only after the jury has determined that the defendant is guilty 
of capital murder does it decide in a second trial whether the defendant should 
be sentenced to death or given a lesser sentence of prison time.

Automatic appellate review2.  of convictions and sentence.

Proportionality review3. , which helps the state to identify and eliminate sentenc-
ing disparities by comparing the sentence in the case with other cases within the 
state.84–88

Since the landmark Furman and Gregg decisions, there have been several other 
important rulings on the death penalty, including three categorical exemptions, for the 
insane, mentally retarded, and juveniles. In Ford v. Wainwright (1986), the Court held 
that the Eighth Amendment prohibits a state from carrying out a sentence of death 
upon a prisoner who is insane.89 In Atkins v. Virginia (2002), the Court held that the 
execution of the mentally retarded was cruel and unusual punishment according to the 
evolving standards of decency developed in Trop.90 In Atkins, the Court drew heavily on 
international perspectives from the European Union to inform its decision, a rationale 
that drew sharp dissents from the conservative members of the court. Interestingly, the 
Atkins decision overturned the Court’s decision in Penry v. Lynaugh (1989), which had 
upheld the execution of mentally retarded persons because of the absence of a national 
consensus or evolving standard against it.91

In 2005, the Court held in Roper v. Simmons that it is unconstitutional to impose 
the death penalty on offenders younger than 18 at the time of their capital crimes. The 
case centered on Christopher Simmons, who at 17 plotted and executed the crimes of 
burglary, abduction, and murder.92 The Roper decision represented the culmination of a 
legal struggle about the appropriate minimum age for capital punishment eligibility. For 
example, in Thompson v. Oklahoma (1988), the Court held that the execution of persons 
under the age of 16 at the time of their crimes was cruel and unusual.93 Just 1 year later 
in Stanford v. Kentucky, the Court held that for 16- and 17-year-olds, there is no national 
consensus suggesting that their execution would be cruel and unusual.94

The Supreme Court’s rationale used in the Atkins and Roper decisions is controversial. 
Wayne Myers suggests that both decisions dealt with the issue of cognitive ability, intellec-
tual development and decision making, and maturity. It is believed that mentally retarded 
and adolescent defendants are lacking or are so diminished in these skills that their ability 
to appreciate the wrongfulness of their conduct is compromised. Furthermore, in both 
cases, the Court used the evolving standards of decency logic to categorically bar entire 
groups from capital punishment. Myers argues this is a mistake because the Court is 
imposing a worldview or set of beliefs about when the death penalty is appropriate or 
lawful. This task, according to Myers, should be left to individual state courts.95

Conditions of Confinement
There have been assorted claims that various aspects of the correctional system are them-
selves examples of cruel and unusual punishment. For instance, Faith Lutze and David 
Brody suggested that the verbal abuse and harsh discipline used in boot camps could 
be characterized as cruel and unusual and could give rise to prisoner lawsuits.96 Dwight 
Aarons examined whether the inordinate delays that condemned offenders serve on 
death row, in other words, the waiting, is itself cruel and unusual punishment.97 Mostly, 
however, concerns about cruel and unusual punishment pertain to the conditions that 
exist in the nation’s jails and prisons. One of the first cases that addressed the conditions 
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of correctional facilities is Wright v. McMann (1967), which brought the appalling, inhu-
mane, and barbaric nature of some correctional environments to the courts’ attention 
and determined that debasing, uncivilized, and inhumane conditions violated the cruel 
and unusual punishment clause of the Eighth Amendment.98

In 1979, the Supreme Court visited the conditions of confinement, specifically crowd-
ing, in the case of Bell v. Wolfish. In Bell, the Court held that double bunking (placing 
two inmates in a single occupancy cell) of pretrial inmates did not violate their rights 
because their confinement was not technically punishment (since they were pretrial) 
but instead the incidental consequences of their legal status. Also, the Court also held 
that cell searches and visual body cavity searches after visits and without probable cause 
was allowed.99

The constitutionality of double bunking (and from the inmate’s perspective, the 
constitutionality of crowding) was affirmed in Rhodes v. Chapman (1981). In Rhodes, 
the Court held that double celling at a prison does not constitute cruel and unusual 
punishment where there is no evidence that the conditions in question inflict unnec-
essary or wanton pain, or are disproportionate to the severity of crimes warranting 
imprisonment.100 The Rhodes decision established a general good faith doctrine whereby 
correctional officials were authorized to enforce policies that nevertheless seemed cruel 
and unusual from the inmates’ viewpoint as long as they were not gratuitously violat-
ing common sense standards of decency. This good faith doctrine can apply to cases 
where correctional officers assault and even shoot inmates. In Whitley v. Albers (1986), 
the Court held that where a prison security measure that indisputably poses significant 
risks to the safety of inmates (in this case, an inmate was shot during a disturbance), the 
inquiry must focus on whether the actions were taken in a good faith effort to maintain 
or restore discipline or maliciously and sadistically for the purpose of causing harm.101 
The same standard applies to the use of physical force against inmates; staff cannot 
maliciously assault inmates but can use physical force to maintain discipline (Hudson v. 
McMillian [1992]).102 

Habitual Offender Statutes
Another important Eighth Amendment issue focuses on laws designed to control habitual 
or career criminals. Alternating and at times inconsistent decisions have been estab-
lished about the constitutionality of punishing chronic criminal offenders with habitual 
offender laws that require increased sentencing, often life imprisonment. The spirit of 
these laws is to inflict a lifetime achievement penalty for criminals who simply refuse to 
desist from crime. The letter of the law is more problematic because they result in severe 
sentences that often exceed the legal seriousness of the instant offense, or the most recent 
crime for which the offender was arrested and convicted. Jurists have declared that life 
sentences constitute cruel and unusual punishment if the instant offense was relatively 
benign regardless of the severity of the defendant’s prior criminal history.

The landmark case that addressed the constitutionality of habitual offender laws was 
Weems v. United States (1910). In Weems, the Court decided that criminal punishments 
must be graduated, proportionate, or commensurate to the seriousness of the underly-
ing crime. The defendant in that case, William Weems, was sentenced to 15 years of hard 
labor and an assortment of other penalties for falsifying public documents—hardly a 
grievous offense.103 Just 2 years later, the United States Supreme Court reviewed its first 
habitual offender law in Graham v. West Virginia (1912). The Court decided that a life 
sentence for a repeat property offender (e.g., burglary and grand theft) neither violated 
double jeopardy provisions in the Fifth Amendment nor constituted cruel and unusual 
punishment in violation of the Eighth Amendment.104

Habitual offender statutes did not appear on the state-level radar screen until the 
1960s. The proportionality issue for habitual offender statues was applied to the states 
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in Robinson v. California in 1962.105 In the decades since, the judiciary has been unable 
to reach consensus on the legality of statutes that seek to severely punish recidivists. At 
issue was the fairness of administering a life sentence for minor felonies regardless of the 
defendant’s record of recurrent convictions and incarceration. For instance, in Rummel v. 
Estelle (1980), the Court affirmed the constitutionality of a Texas law that imposed life 
imprisonment for defendants with three prior felony convictions. The defendant in the 
case had been convicted of three forgery/fraud cases that yielded meager financial gains 
between $25 and $125. Nevertheless, the life sentence was imposed.106

In Hutto v. Davis (1982), the Court explored additional issues in the aggravated sen-
tencing of criminal offenders. First, they held that two consecutive 20-year prison terms 
and two fines of $10,000 upon conviction for the distribution of 9 ounces of marijuana 
did not violate the cruel and unusual punishment clause. Moreover, the Court refused 
to note sentencing disparities for like crimes in the same state and other states.107 This 
changed a year later in Solem v. Helm (1983), when, in a 5–4 decision, the Supreme Court 
held that a life imprisonment without parole sentence given under a habitual offender 
law for a person convicted of check fraud for less than $100 was unconstitutional. The 
defendant who had seven previous nonviolent felony convictions was, in the view of 
the justices, treated more harshly than his in-state criminal peers who had committed 
more serious offenses. Also, the Court ruled that this sentence was harsher than other 
sentences imposed for similar crimes in other states.108 In Harmelin v. Michigan (1991) 
the Court ruled, again in a narrow 5–4 opinion, that the Eighth Amendment was not 
violated in a noncapital case that result in a life in prison without parole sentence. The 
defendant was convicted of possessing 672 grams or 24 ounces of cocaine in Michigan, 
where possession of more than 650 grams warranted life in prison without parole.109 In 
2003, the Supreme Court reviewed two cases originating in California (Ewing v. Cali-
fornia and Lockyer v. Andrade), where 25-years-to-life sentences were administered to 
chronic offenders whose instant offenses were nominal thefts. The Court affirmed the 
constitutionality of the sentences acknowledging that although the sentences were long, 
so were the criminal records of these recidivists.110–111
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Chapter SummaryChapppter Summaryyyy

Access to the courts is guaranteed in the United States Constitution and habeas  ■

corpus is a hallmark of American law.

Although inmates are protected by the First Amendment, their speech and asso- ■

ciation rights are limited.

Inmates have no constitutional right to privacy while incarcerated and correctional  ■

authorities may search their cells, inspect their mail, and record their visitation 
conversations.

The due process doctrine in the Fifth and Fourteenth Amendments applies to cor- ■

rectional procedures such as parole board hearing and disciplinary proceedings.

Capital punishment was unconstitutional between 1972 and 1976 but is con- ■

stitutionally permitted today because of the use of aggravating and mitigating 
circumstances.

The conditions of jails and prisons and habitual offender statutes have been cited  ■

as potential violations of prohibition of cruel and unusual punishment.
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Key TermsKey yyyy Terms

aggravating circumstances Characteristics that make the crime seem worse in totality 
and thus deserving of death as only appropriate punishment.

Atkins v. Virginia Supreme case that held that executing mentally retarded persons did
constitute cruel and unusual punishment and was a violation of the Eighth Amendment, 
consistent with the evolving standards of decency.

automatic appellate review Automatic review of death sentences established by Gregg v. 
Georgia.

balancing test Prisoners retain their First Amendment rights while incarcerated unless 
those rights are inconsistent with their status as prisoner or inconsistent with the legiti-
mate penological goals of the institution.

bifurcated trials Trials in which there are separate deliberations for the guilt and pen-
alty phases of the trial.

Bill of Rights The first 10 amendments to the United States Constitution.

contraband Materials prohibited in correctional facilities, such as drugs and 
weapons.

Cooper v. Pate Case that resulted in a ruling that inmates were permitted to practice 
their religion provided that the following three basic conditions were met: (1) the religion 
must be an established religion (not contrived by the inmate); (2) the inmate’s religious 
practices must conform to the tenets of the religion; and (3) the religious practices can-
not pose a security risk or disrupt prison operations.

deliberate indifference Standard that affirms that the conditions at a prison are not 
unconstitutional unless it can be shown that prison administrators show deliberate indif-
ference to the quality of life in prisons and inmates’ most basic needs.

due process Laws and criminal procedures that are reasonable and applied in a fair 
and equal manner.

Eighth Amendment Amendment to the Bill of Rights of the United States Constitution 
that states that “excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted.”

Estelle v. Gamble Case in which the Court held that deliberate indifference to a pris-
oner’s serious medical needs constituted cruel and unusual punishment.

Ex parte Hull Case that loosened the hands-off doctrine that characterized American 
corrections.

Fifth Amendment Constitutional amendment that states that no person shall be held 
to answer for a capital, or otherwise infamous crime, unless on a presentment or indict-
ment of a grand jury, except in cases arising in the land or naval forces, or in the militia, 
when in actual service in time of war or public danger; nor shall any person be subject 
for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself, nor be deprived of life, liberty, or 
property, without due process of law; nor shall private property be taken for public use, 
without just compensation.

First Amendment Constitutional amendment that states that Congress shall make no 
law respecting an establishment of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the right of the people peaceably to 
assemble, and to petition the government for a redress of grievances.
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Ford v. Wainwright Case that ruled that the Eighth Amendment prohibits a state from 
carrying out a sentence of death upon a prisoner who is insane.

Fourteenth Amendment Constitutional amendment that states in Section 1: All per-
sons born or naturalized in the United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the state wherein they reside. No state shall make 
or enforce any law which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any state deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdiction the equal protection 
of the laws.

Fourth Amendment Constitutional amendment that states that the right of the people 
to be secure in their persons, houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly describing the place to be searched, 
and the persons or things to be seized.

Furman v. Georgia Supreme Court case that established that capital punishment is 
cruel and unusual and violates the Eighth Amendment.

Gregg v. Georgia Supreme Court case that held that the new death penalty statutes 
in Florida, Georgia, and Texas were constitutional, and that the death penalty itself was 
constitutional under the Eighth Amendment.

habeas corpus The legal doctrine that grants correctional clients access to the courts 
to challenge the legality of their sentences.

Hudson v. Palmer Court case in which the Court ruled that inmates do not have a 
reasonable expectation of privacy.

Johnson v. Avery Court case in which the Court ruled that access to courts to present 
legal complaints cannot be denied or obstructed.

Lewis v. Casey Court case in which the Court ruled that prisoners who claim that they 
have been denied access to the courts and that the prisons failed to comply with Bounds v. 
Smith must show that their rights were prejudiced as a result of the denial of these rights 
in order to recover in a Section 1983 suit.

mitigating circumstances Characteristics such as youth, mental retardation, or victim-
ization that render a crime less serious or add context that seems to reduce the overall 
viciousness of the behavior.

Pell v. Procunier Case that established the balancing test.

precedent A decision by the appellate court (usually the Supreme Court) that serves 
to guide all future legal decisions that encompass a similar topic.

Procunier v. Martinez Case whose ruling set the precedent that mail correspondence 
between inmates and outside parties was speech protected by the First Amendment.

proportionality review Judicial review of criminal sentences which helps the state to 
identify and eliminate sentencing disparities by comparing the sentence in the case with 
other cases within the state.

Pugh v. Locke Case that established the totality-of-conditions test.

Rhodes v. Chapman Case that resulted in a ruling that double celling at a prison does 
not constitute cruel and unusual punishment where there is no evidence that the con-
ditions in question inflict unnecessary or wanton pain, or are disproportionate to the 
severity of crimes warranting imprisonment.
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Roper v. Simmons Case in which the Supreme Court ruled that it is unconstitutional to 
impose the death penalty on offenders younger than 18 at the time of their capital crimes.

Section 1983 Part of the United States Code that covers inmate allegations and peti-
tions for money damages or injunctive relief from their sentence.

totality-of-conditions test The standard that is used to evaluate the overall quality of 
a prison environment.

Trop v. Dulles Established the evolving standards of decency doctrine.

Weems v. United States Case that established that criminal punishments must be grad-
uated, proportionate, or commensurate to the seriousness of the underlying crime.

Wolff v. McDonnell Case in which the ruling specified the due process guidelines for 
major prison disciplinary proceedings.

writ of mandamus Extraordinary remedies used when the plaintiff has no other way to 
access the courts for relief and he or she seeks to compel a governmental duty.

Critical Thinking QuestionsCritical Thinking ggg Questions

How does the meaning of intelligence as measured by IQ change depending on 1. 
the legal status of the offender? If the mentally retarded are exempt from capital 
punishment, should they then be exempt from any punishment?

Did the Supreme Court rule correctly in 2. Roper v. Simmons? Are adolescents dif-
ferent in terms of their decision making and thus not as legally responsible for 
their conduct as adults?

What are the characteristics of judges who are nominated to be Supreme Court 3. 
Justices from both liberal and conservative perspectives? Are there commonalities 
between liberal and conservative perspectives? 

Which aggravating factors are most effective at making a criminal event appear 4. 
much worse?

Which mitigating factors are most effective at making a criminal event appear 5. 
less serious?
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