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Foreword

enerally speaking, lawsuits are usually defended through denial of liability and

mitigation of damages. In order to deny liability, someone cannot have already
confessed fault. While many people believe and practice admitting fault, you must
understand litigation will not always treat you kindly for your acceptance of respon-
sibility when something goes wrong.

Recognize that there is a new philosophy in health care to admit fault and take re-
sponsibility for one’s mistake. Although this approach could help immediately dif-
fuse someone’s anger, it does not change the evidentiary rule that, in a court of law,
admission can be used against you.

At trial, an opposing party, usually called a plaintiff, will be allowed to present to
the jury your admission of fault with your apology. While I agree there would be
fewer lawsuits if individuals took responsibility for their actions, I must caution
against the verbalization or conduct of acceptance of fault for a bad outcome. As Joe
Friday of the television show Dragnet would say, “anything you say can and will be
used against you in a court of law.”

While those words are a part of receiving your rights upon arrest, the phrase also
holds true in a civil court of law. In criminal court your admission of fault (guilt) can
be used against you for conviction and punishment of a crime, whereas, in civil
court, the admission of fault can be used against you to substantiate liability and
punishment will be given by a jury verdict of a monetary award. Thus, this is a
warning that a request for forgiveness, an apology, or an acceptance of fault could be
used against you in a court of law as an admission of fault. When that occurs, the
case then becomes one of determining damages, not whether there is liability be-
cause the physical therapist, physical therapist assistant, or student has already con-
fessed fault (liability) in that he or she breached some type of duty and caused some
type of harm to the patient.



 RESALE OR DISTRIBUTION =" NOT FOR RESALE OR DISTRIBUTION
© Jones and Bartlett Publishers. NOT FOR SALE OR DISTRIBUTION

© Jones and Bartlett P

© Jones and Bartlett Publishers 3
= = NOT FOR RESALE ORL

= NOT FOR RESALE OR DISTRIBUTION

© Jones and Bartlett Publishers

m © Jones and Bartlett Publishers W
R =~ NOT FOR RESALE OR DISTRIBUTION

= NOT FOR RESALE OR DISTRIBUTION

2 © Jones and Bartlett Publishers
=~ NOT FOR RESALE OR DISTRIBUTION

and Bartlett Publishers
 RESALE OR DISTRIBUTION

5@ © Jones and Bartlett Publishers
<= NOT FOR RESALE OR DISTRIBUTION

A © Jones and Bartlett P
NOT FORRESALE ORL

3 © Jones and Bartlett Publishers
= NOT FOR RESALE OR DISTRIBUTIO!

y © Jones and Bartlett Publishers
<=~ NOT FOR RESALE OR DISTRIBUTION

ﬂ © Jones and Bartlett Publishers
=~ NOT FOR RESALE OR DISTRIBUTION

ind Bartlett Publishers
'RESALE OR DISTRIBUTION

D © Jones and Bartlett Publishers
>’ NOT FOR RESALE OR DISTRIBUTION

m © Jones and Bartlett P
<=~ NOT FORRESALE ORL

) © Jones and Bartlett Publishers
=~ NOT FOR RESALE OR DISTRIBUTION

I\ ©Jones and Bartlett Publishers
<> NOT FOR RESALE OR DISTRIBUTION

and Bartlett Publishers £ © Jones and Bartlett Publishers



© Jones and Bartlett Publishers. NOT FOR SALE OR DISTRIBUTION

A A~ LTS W)

NOT = OREL

Preface

S even years ago I took an incredible leap of faith and journeyed from being a clini-
cally practicing physical therapist to a litigation attorney defending health care
providers. Many have asked why and the answer is quite simple; I decided to battle
for “the good guys” in a different role. At the outset I concede there are very legiti-
mate claims against health care providers, but there are also, in my opinion, too many
frivolous claims against health care providers. I would even venture to say there are
some catastrophic health care injuries because of health care providers’ negligence;
however, in comparison to the number of lawsuits filed, the catastrophic claims are
few and far between. Nonetheless, if you or a loved one is the victim, it does not
matter that the number of catastrophic claims is low.

Furthermore, if you or a loved one was the victim of a health care provider’s cata-
strophic mistake, you would likely want no limits to what a jury could award in com-
pensation. In my opinion, the majority of the lawsuits seek compensation for risks
(injuries) that naturally flow from the necessity of the health care providers’ services,
and as such, are not caused by the health care practitioner’s negligence. These are nui-
sance lawsuits. So, you ask why would someone take the time to file such a lawsuit?
The answer is simple, but insulting: money. Unfortunately, from a business perspec-
tive, many times it is less costly for a health care provider to settle these types of
claims than it is to defend them. Like it or not, many times the physical therapist,
physical therapist assistant, or student should practice so that any subsequent lawsuit
has evidence for defense and mitigation of damages.

In that light, as the physical therapy profession continues to grow toward au-
tonomous practice, I believe the profession and the physical therapist are going to face
liability risks and liability exposure like never before. Further, despite having gradu-
ated from one of the finest physical therapy schools, I know firsthand that physical
therapists, physical therapist assistants, and some students are ill-prepared for what
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likely lies ahead. Additionally, as I review the contents of doctoral physical therapy
programs and transitional doctor of physical therapy programs, I still believe phys-
ical therapists will be ill-prepared for the liability risk exposure of the future. Thus, I
now embark on a quest to educate physical therapists, physical therapist assistants,
and students about the law, liability, and ways to mitigate risk exposure in the prac-
tice of physical therapy.

This book covers not only the current law, which is open to daily changes, but also
reviews lawsuits that health care providers have experienced so that those lessons can
be incorporated into physical therapy practice. Thus, this book’s purpose is to provide
the educational tools for you, the physical therapist, physical therapist assistant, or
student, to integrate risk management practices into your daily patient care routine as
your liability exposure increases with every patient and every treatment.

Sheila Nicholson
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Introduction

HOW TO USE THIS BOOK

Hopefully, this book contains information that will assist in keeping you out of lia-
bility’s way. Or, if you must cross paths with a lawsuit, the knowledge and tools pro-
vided here, if followed and applied, may help mitigate your liability exposure and
subsequent damages. Everyone makes mistakes, many of which are purely honest
mistakes. However, we live in a world that has become very litigious and individuals
seek reparation for your “honest mistakes” through our judicial system.

The judicial system is large, daunting, and complicated. However, the basic right
giving an individual the right to sue was created in 1791 in Amendment VII of the
Constitution of the United States, which provided, “[i]n [s]uits at common law, where
the value in controversy shall exceed twenty dollars, the right of trial by jury shall be
preserved, and no fact tried by jury, shall be otherwise re-examined in any [c]ourt of
the United States, than according to the rules of the common law.”! Thus, citizens of
the United States have the right to seek compensation in a court of law for conduct
and/or circumstances deemed wrong.

Physical therapists and physical therapist assistants have been fairly insulated
from lawsuits arising out of the practice of physical therapy; however, the profession
is currently evolving into autonomous practice, which, for this book, will be called
entry-level practice into the health care system. Autonomous practice, part of Vision
2020, will also likely unintentionally bring with it greater exposure to liability law-
suits. Vision 2020 has begun and with it comes greater expectations, responsibilities,
and rewards for physical therapists and physical therapist assistants. However, with
it also comes a greater risk of liability in that physical therapists have become practi-
tioners whom patients visit first before a physician has conducted a differential diag-
nosis. In that regard, the physical therapist must learn and conduct a thorough

EOR

:
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examination that rules in and rules out diagnoses before developing appropriate
plans of treatment. Thus, the physical therapist, as an entryway into the health care
system, becomes a primary care provider and concomitantly exposes him- or herself
to greater risk of liability.

This book is intended to give the physical therapist, physical therapist assistant,
and student an overall understanding of the changes occurring in the physical
therapy profession and how these changes will undoubtedly impact their legal expo-
sure. This book will also provide the physical therapist, physical therapist assistant,
and student with a thorough review of the legal profession as well as ways to manage
the risk exposure.

NOTES

I Constitution of the United States, Amendment VII.



