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Preface

Welcome to the tenth edition of Legal Aspects of Health spent months preparing for the visit. Prompted
Care Administration. Whether the reader is a student or a by criticism that the visits were being stage-
seasoned professional, the topics presented in the following managed, the JCAHO switched to unannounced
chapters, as with previous editions, lay a strong foundation inspections. . . . Now, hospitals only know that
in health law. The tenth edition presents a wide range of surveyors will show up. . ..”
health law topics in an interesting and understandable for-
mat, leading the reader through the complicated maze of the —Modern Hospital, April 24, 2006

legal system. This book describes how common medical
errors which have consistently been repeated over time con-
tinue to have a negative impact on the reputations and
financial well-being of healthcare professionals, their
employers and more importantly, the health and lives of
their patients.

The news media continues to paint a grim picture of the
health care industry by featuring distressing headlines that
sensationalize medical errors. The following are some of
the more recent examples of headlines in the media:

» What Doctors Hate About Hospitals
“It requires almost a stroke of luck to enter a
U.S. hospital and receive precisely the right treat-

ment—no more and no less.”

—TIME, May 1, 2006

« ERs Swamped Despite New Beds and Strategies » Illegal Trade in Bodies Horrifies Loved Ones
“The demands on emergency medicine that “Over the past 19 years, more than 16,800
last week brought warnings of a national system families have been represented in lawsuits claim-
in crisis are as intense locally as almost anywhere ing loved ones’ body parts were stolen for profit.”

in the country.”
—USA TODAY, April 27, 2006

Washington Post, June 18, 2006

* Infections Take Heavy Toll on Patients, Profit
* When Doctors Make Mistakes
—The Washington Post, March 29, 2006
“I wouldn’t have sued if I'd been shown the

smallest bit of human compassion. ... » Hospitals Save Money but Safety is Questioned

—SELE May 2006 “A growing number of hospitals . . . are saving
money by reusing medical devices designated for
» “..They’re Here” one time use, ignoring the warnings of manufac-
turers, which will not vouch for the safety of their
“Previously, hospitals were told well in advance reconditioned products. . . .”

of when the JCAHO surveyors were scheduled
to arrive for on-site inspections, and facilities —The Washington Post, December 11, 2005
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* 11,600 Patients Got Infections in PA. Hospitals

“Pennsylvania . . . the first state to publicly
report the toll hospital infections take, saying that
more than 11,600 patients got infections last
year.”

—USA4 TODAY, July 13, 2005

e Life and Death Politics

“The Schivao case is just the latest front in a
much nastier war. It is an American tragedy for
the modern media age-litigious, polarizing, per-
sonal, political, and televised round the clock™

—U.S. News and World Report, April 4, 2005

» Top 100 Verdicts of 2004

“Resident left unattended drowned in bathtub
.. . Brain damage blamed on delayed response to
early labor emergency situation . . . Nurse failed
to inform physician of irregular heart rate . . .
Doctor cut one duct too many during gallbladder
removal. . ..”

—National Law Journal, February 21, 2005

 Fatal Medical Errors Said to be More Widespread

“. .. the number of patients who died from
medical errors is more than double the findings in
a 1999 report that sparked widespread concern.”

—The Wall Street Journal, July 27, 2004

* Public Opinion on Medical Care

“Nearly half the public say they are very con-
cerned about an error resulting in injury happening
to themselves or their family when they receive
health care in general. . . .”

—Kaiser Family Foundation, July/August 2003.

The readers of this book must not become so desensi-
tized that they believe such occurrences cannot happen to
them. Because the law is continually evolving, it is impor-
tant that the reader possess a basic understanding of how
and when the law relates to the heath care field in general,
and the reader’s specific area of responsibility in particular.

This book answers that need by serving as both a text in the
classroom and as a reference for the practitioner. To assist
the reader in applying the substantive material in this book,
actual court cases are presented. The decisions in cases dis-
cussed are generally governed both by applicable state and
federal statutes and common-law principles. When review-
ing a case, the reader must keep in mind that the case law
and statutes of one state are not binding in another state.

This edition begins with a chapter that provides some his-
torical perspective on the development of hospitals, illustrat-
ing both their progress and failures through the centuries.
There is broad discussion of the legal system, including the
sources of law. The text continues with a basic review of tort
law, criminal issues, contracts, anti-trust, civil procedure, and
a wide range of real life legal and ethical dilemmas that care-
givers have faced as they wound their way through the courts.
The final chapters provide an overview of various ways to
improve the quality and delivery of health care.

Although the court cases relating examples of malprac-
tice are often mirror images of the failures of medicine, this
tenth edition presents a book of lessons from which the
reader can understand where the medical and legal worlds
collide. Taken as a whole, the content of this book serves as
a reminder to its readers that they must learn from the mis-
takes and tragedies experienced by others to avoid repeat-
ing them. The legal cases and resulting headlines should be
a reminder as to the responsibility the caregiver has to the
profession he or she chosen, and to use the knowledge
gained from studying this book to help prevent themselves
from becoming the next headline.

IT'S YOUR GAVEL

“It’s Your Gavel” boxes provide the reader an opportu-
nity to make decisions about actual court cases. Most chap-
ters begin with a case that has been reviewed by the courts
in state or federal jurisdictions. After reviewing each case
and subsequent relevant material, readers can take on the
role of the fact finder and render a decision. Then, at the
end of the respective chapters, the actual court findings
and reasoning for each case are given in “The Court’s
Decision” box.

CASE PRESENTATION FORMAT

When reviewing the various cases in this book, the
reader should consider what happened, why things went
wrong, what the relevant legal issues are, and how the event
could have been prevented. The reader should also consider
if one fact in a particular case changed, how the outcome
might have been different. What would the fact be? The
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cases presented in the text have been chosen because of
their frequency of occurrence. The general format for case
review is as follows:

Title: Each case has a title that signals the type of case
to be reviewed.

Case Citation: describes where a court’s opinion in a
particular case can be located. It identifies the parties in the
case, the text in which the case can be found, the court writ-
ing the opinion, and the year in which the case was decided.
For example, the case citation “Bouvia v. Superior Court
(Glenchur), 225 Cal. Rptr. 297 (Ct. App. 1986)” is described
as follows:

* Bouvia v. Superior Court (Glenchur): identifies the
basic parties involved in the lawsuit.

* 225 Cal. Rptr. 297: identifies the case as being reported
in volume 225 of the California Reporter on page 297.

* Cal. Ct. App. 1986: identifies the case as being decided
in the California Court of Appeals in 1986.

Students who wish to research a specific case should
visit a law school library, which will contain various state
and regional reporters.

Facts: A review of the material facts of the case is pre-
sented. Issues: This is the disputed point or question the

judge or jury must decide. The issues discussed in any given
case are selected for review on the basis of medical and
legal pertinence to the health care professional. Although
any one case in this text may have multiple issues, emphasis
is placed on those issues considered to be more relevant for
the reader in the context of the topic being discussed.

Issue: A description as to why a case is being presented
to the court.

Holding: The court’s ruling based on the facts, issues,
and applicable laws pertaining to a case is summarized.

Reason: The rationale for the court’s decision based on
the facts, issues, and relevant laws surrounding a case is
presented. Several cases in the text require students to ana-
lyze the case themselves and determine the facts, issues,
holding, and reason for that case decision.

Discussion: Discussion questions, although prompted by
a particular case, may not necessarily be germane to the
facts of the case. The questions are merely presented as
opportunities for discussion and in no way add to the facts
of a specific case decision.

*Author’s Note: This text is educational in nature and
should not be considered a substitute for legal advice on any
particular issue. Moreover, each chapter presents an overview,
rather than an exhaustive treatment, of the various topics.
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